IBC revisit needed, in law and practice
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Apart from fixing procedural and mindset issues,
new legislation is required around pre-pack laws

for all companies

THE PROPOSED AMENDMENTS to the
Insolvencyand Bankruptcy Code(IBC) are
welcome as they deal with delays inreso-
lution by National Company Law Tribunal
(NCLT), government agencies, and pro-
moters.The changesalsoplan toaugment
implementation and improve the credi-
tors'voices in the liquidation process. All
of these are welcome as the IBC's track
record glaringly tells thatwe need change.
Without doubt, IBC is one of the best
legislations in India’s recent history. The
lawwas drafted maturely to cover every
aspect, but the rules in certain instances
went contrary. The behaviour of its vari-
ous pillars,the courts,creditors, resolution
professionals, and corporate debtors also
leavesa lot to be desired. The regulator,
which paidattentiontoonlyone of the pil-
lars,was leftwithnochoicebut to be hard
onthe regulated and was unable to regu-
latethe other pillars,all of whichtogether
drive the success of this legislation. A
glance at somestatistic confirms this.
IBC has admitted a total of around
8,150 companies,of which 2,000-0dd
arepending, 2,700wereliquidated, 1,100
had successful resolution plans, 1,250
were appealed and settled, and 1,100
were withdrawn underSection 12A.0On
performance, whilstmost measurerecov-
eriesas apercentageof claims,oneneeds
to measureIBC performance on recover-
iesasapercentage ofliquidation value(as
rules do not allow anyone to resurrect a
company duringa Corporate Insolvency
Resolution Process (CIRP), though the law
imbibes that.As a percentage ofliquida-
tion value, CIRPs recovered 163 % and
liquidation recovered 83% of value. This
is quite strong, given that no othermeans

inthe past has offered this return. The
Securitisation and Reconstruction of
Financial Assets and Enforcement of
Security InterestAct is nearit, given that
statistic is based onhard assets as collat-
eral. On average,a CIRP has taken 701
days, but today it takes around 8 20 days.
Liguidation has taken another 510 days
onaverage,and today it takesaround 650.
We have 4,520 insolvency professionals
and 5,750 valuers, but only 60 judges
when we need 360. Non-judicial mem-
bers aremainlybureaucratsand not com-
mercially-minded turnaround profes-
sionals. Given the optimism of Indian
promoters, admission of stress takes five
years, admission to CIRP

cies and othernon-contractualclaimsto
slow the process is welcome. This would
avoid situationslike the [ SW/BPSLdelays.
Agencies can go after any other asset of
the corporate debtor not within CIRP or
guarantees. The defined timelines on
12 A, supervision of creditors in liquida-
tion, and ability to alienate plans from
distribution are welcome moves that
would hasten resolution.

However, what we really need to
address is institutional maturity to
manage a law as sophisticated as [BC.
The Insolvency and Bankruptcy Board
of India ([BBI) should become a mature
regulator which facilities the spirit of

the law. For this, it may

takes twoyears, CIRPitself ™ e needoversightofall pillars
takestwoyears,and liquida- Turnaround and of the law under various
tiontakesanothertwoyears, erisis management degrees. Today, there is
making lt.'altcljtal?fmn.e—ll ekills rather than over-supe w;sfon o.f the
years afterstress identifica- insolvency professional.
tion. This destroysthe corpo- just the knowledge 11,0 3 endments do talk
rate debtor's enterprise oflaw is a pre- about notconsidering dis-
value and available collat- requisite ciplinary actions when
eral,leading to credit losses appeinting, which seems

across the board.

Moving to the proposed IBC amend-
ments,courts havebeen asked toascertain
defaultand admitwithin 14 days.Thiswas
part of the original law, but the courts
thought they could decide on the com-
mercialwisdom ofanadmission,the onus
ofwhich lieswith the creditors. However,
courts havebeen granted theabilitytogo
beyond the timelines if written requests
aregiven,leavingajudge and abureaucrat
to decide on commercial wisdom. Courts
need to be commercially-minded and
admit orresolvebasis creditorjudgment.

Theissues around not allowingagen-

an acknowledgement of
the easewith which suchactionis initi-
ated.Creditors, on their part,need toact
as trustees of an enterprise. When they
admit acompany in CIRP, theirwisdom
should indicate a recovery and hence,
interim finance for turnaround should
bemade availablein the natural course.
The Reserve Bank of India should not
classify such interim finance as a non-
performing asset until the CIRPis ongo-
ing.Specialist skills amongcreditors are
critical.A culture of passing on stressed
assets to professionals on atimely basis
may help. The insolvency profession

needs to make itself more credible. We
have far too many of them too, which
was required when the need existed.
Now, early detection and resolution
would be the norm. Turnaround and
crisis management skills rather than
justthe knowledge of lawis a pre-requi-
site. IBBI may consider a re-qualifica-
tion of insolvency professionals.

Apart from fixing procedural and
mindset issues, new legislation is
required around pre-pack laws forall
companies, along with cross-borderand
group insolvency being introduced to
encourage voluntary filings under IBC
proactively.The aim shouldbe toresolve,
ratherthan disrupt, ownerships. Abig
concernis timelyidentification of debts.
Data tells that it takes five years for a
promoterorcreditortoacknowledge the
need torestructure. Making the resolu-
tion process more appropriate, a pro-
moter should be given a chance to res-
urrect themselves. Though there is a
Section 10 provision for self-filing,
debtorsare unwilling as CIRPmandates
an auction. Pre-packs,if all creditors are
paid, albeit delayed, should not involve
an auction. This can only come through
oversight, and we now have the legal
framework to offer these without the
risk of delayed recognition, as in the
past. Further, the regulator needs toask
financial institutions about strategies
for special mention accounts. Transfer
oftheseexposurestospecialists(special
situations funds orasset reconstruction
companies) should be encouraged with
due supervision.

Legal provisionsbackedbystructural
changes are the need of the hour.
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